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Judy Sello Room 3A229
Senior Attorney One AT&T Way

Bedminster, NJ 07921
Te’: 908-532-1846
Fax: 908-532-1218
Email: jseilo@att.com

October12, 2004

Ms. MarleneH. Dortch,Secretary
FederalCommunicationsCommission
445 Twelfth Street,S.W., RoomTW-B204
Washington,DC 20554

Re: AT&T Corp. Petitionfor DeclaratoryRuling RegardingEnhanced

PrepaidCardServices,WC DocketNo. 03-133

DearMs. Dortch:

I write on behalfof AT&T Corp. to addressthetopicof whethertheCommission
hasauthorityto prohibit incumbentlocal exchangecarriersfrom assessingintrastate
accesschargeson enhancedprepaidcardcallsthatindisputablyincludeinterstate
communications.As detailedbelow, theCommissionhasclearauthorityto regulate
theseservicesasinterstateservices.

First, theCommunicationsAct givestheCommissionjurisdictionover
“interstatecommunicationsby wire.”1 “Interstatecommunication”is definedas
communicationor transmissionbetweenonestateor theDistrict of Columbiaand
another.2WhenusingAT&T’s enhancedprepaidcardservice,thecalling partycallsthe

1 47 U.S.C. § 152(a)(“The provisionsofthis chaptershall applyto all interstate

andforeigncommunicationsby wire”). TheAct defines“communicationsby
wire” as“the transmissionof writing, signs,signals,pictures,andsoundsofall
kinds by aidof wire, cable,or otherlike connectionbetweenthepointsof origin
andreceptionof suchtransmission,includingall instrumentalities,facilities,
apparatus,andservices(amongotherthings,thereceipt,forwarding,and
delivery ofcommunications)incidentalto suchtransmission.”47 U.S.C.
§ 153(52).

2 47 U.S.C. § 153(22).
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enhancedserviceplatform andtheplatform transmitsa stored,non-call-routingrelated
messageto thecallingparty. This transmissionis indisputablya“communicationby
wire,” andit is alsoindisputablyan“interstate communication,”47 U.S.C. § 153(22),
when,asin almostall cases,thetransmissionbeginsin onestateandendsin another.
Thiscommunicationtakesplaceregardlessofwhetherthecardholdercommunicates
with any third party (i.e., if thecalledpartydoesnot answeror thecalling partyhangsup
without attemptingany furthercommunications).Becausevirtually all enhanced
prepaidcardcallscontainan“interstatecommunication,”theAct unambiguouslygives
theFCCjurisdictionovertheservice. The interstatecommunicationis integralto the
service,andthereforethepresenceofthatinterstatecommunicationgivesthe
Commissionstatutoryauthorityto exercisejurisdictionovertheentireservice.

Indeed,any attemptto separatelyassessinterstateaccesschargeson theinterstate
communicationsthattakeplaceon an enhancedprepaidcardcall and intrastateaccess
chargeson othercommunicationson thesamecall would be unprecedentedand
impracticable.Theinterstatecommunicationof non-call-routingrelatedinformation
(thestoredadvertisingmessage)deliveredfrom theplatformto the cardholderthattakes
placeon enhancedprepaidcardcallscouldonly triggerinterstateaccesscharges.
Further,a substantialnumberofenhancedprepaidcardcallsconsistsolelyofa
communicationbetweenthecardholderandtheplatform;thesecallsarepurely interstate
underanytheory. TheILECs’ theory,however,would requireseparateidentificationof
the interstateandintrastateportionsofeachindividual call, andtheapplicationof
differentaccesschargesto differentportionsofthe samecall. Weareawareofno
instancein which theFCChaseversubjectedthesamecall to both interstateand
intrastateaccesscharges.

Enhancedprepaidcardservicesarethusjurisdictionallyinterstatefor thesame
reasonsthatunderlietheCommission’s“mixed use” doctrine. As theCommission
explainedin GCIv.ACS,16 FCCRcd.2834,¶ 24 (2001),”[i]t is well settledthatwhen
communications,suchasISP traffic, arejurisdictionallymixed, containingboth
interstateandintrastatecomponents,theCommissionhasauthorityto regulatesuch
communication.”Seealso Intercarrier Compensationfor ISP-BoundTraffic, Noticeof
ProposedRulemaking,14 FCCRcd.3689,¶ 18 (1999); Intercarrier Compensationfor
ISP-BoundTraffic, Orderon RemandandReportandOrder, 16 FCCRcd. 9151,
¶~J57-58(2001);GTETel. OperatingCos.,13 FCCRcd.22466,¶~J22-26(1998)(DSL
servicesshouldbe tariffedat thestatelevel only wherethe serviceis entirely intrastate).

TheCommissionhaslong held,for example,thatspecialaccessservicesare
jurisdictionally interstatein their entiretyevenif only 10%of thetraffic theycarry is
interstate.3Like dial-upcallsto ISPsandthepurchaseof privatelinesor specialaccess,
enhancedprepaidcardservicesprovideamix ofinterstateandintrastate

MTSand WATSMarketStructureAmendmentofPart 36oftheCommission’s
RulesandEstablishmentofa JointBoard, DecisionandOrder,4 FCCRcd.
5660, ¶ 6 n.7 (1989).
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communicationswhichcannotpracticablybeseparatelyidentified,trackedandbilled.
It is thereforeperfectlyappropriateandlawful for theCommissionto exerciseinterstate
jurisdictionovertheentiretyof theenhancedprepaidcardservice. In fact,the casefor
interstatetreatmentof enhancedprepaidcardserviceis, if anything,evenmore
compellingthan for specialaccessand ISP-boundtraffic: (i) virtually all callsinvolve
someinterstatecommunicationin theform of anon-call-routingrelatedadvertising
messagefrom theplatformto thecalling party;(ii) 17-20%ofcallsinvolve only an
interstatecommunicationwith theplatform;(iii) morethan65%(i.e.,muchmorethan
10%)ofall enhancedprepaidcardcallsareentirely interstate(or international),ona
calling-to-calledpartybasis,evendisregardingtheinterstatecommunicationfrom the
platformto thecallingparty; and(iv) manyothercallsinvolve multiple interstate
communicationswith theplatform interspersedwith multiple calling/calledparty
communicationsthatmaybe betweenpartiesin thesameor differentstates.Becauseit
is impracticableto separatelyidentify andrateeachofthesevariouscall components,as
theILECs’ theorywould require,andbecausefar morethan 10%of thecommunications
at issueareinterstate,theCommission’sprecedents,asaffirmedby reviewingcourts,
fully supporttheCommission’sassertionof interstatejurisdictionovertheentireservice.

TheBells themselveshaveemphasizedtheseverypointsin theircommentsin
thependingVoIP rulemakingproceeding.TheBellsarguethatall VoIP servicesshould
be deemedjurisdictionally interstate,eventhoughmanyVoIP callsarein factintrastate,
becauseofthe impracticalityofseparatelyidentifying andrating interstateandintrastate
VoIP communications.4Indeed,SBCexpresslyarguesthattheCommissionshould
requireinterstateaccesschargesfor purely intrastateVoIP calls,becauseofthe
difficulties in identifying intrastatecallsandto furtherthe FCC’spolicy of promoting
thedevelopmentof VoIP services.5Thatpositionis starklyatoddswith SBC’sposition
here,eventhoughtheCommissionhasno lessofan interestin maintainingauniquely
affordableoffering aimedat low-incomeandotherprotectedgroups,theeconomic
viability ofwhich would be destroyedby theimpositionofintrastateaccesscharges.

Indeed,to concludethattheAct requiresseparatejurisdictionaltreatmentof
jurisdictionallymixedEPPCtraffic, theCommissionwould haveto overruleanumber
of importantrulings. Forexample,theCommissionhasconsistentlyheldthatthe
entiretyofan Internetsessionis to bedeemedjurisdictionallyinterstate—

notwithstandingtheconcededpresenceofmanyintrastatecommunicationsand,indeed,

IP-EnabledServices,WC DocketNo. 04-36,SBCCommentsat25-33(May 28,
2004);VerizonCommentsat 32-39(May 28, 2004);BellSouthCommentsat
11-14(May 28, 2004); QwestCommentsat 25-36(May 28, 2004).

SBCVoIP Commentsat77-79. As AT&T explainedin its IP-EnabledServices
Comments,WC DocketNo. 04-36,at2 1-28 (May28, 2004),legacyaccess
chargesshouldnotapply to VoIP services.
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someInternetsessionscomprisedsolelyof intrastatecommunications.6If themere
possibilityof estimatingintrastateandinterstatecomponentsrequiresintrastate
regulationof someportionoftheservice(e.g., applicationof intrastateaccesscharges),
thentheCommission’sassertionofexclusiveregulatoryauthorityoverInternetaccess
traffic is unlawful. Similarly, it is undoubtedlypossibleto estimatethepercentageof
specialaccesstraffic thatis intrastateandinterstate,andyet theCommissionhaslong
heldthatspecialaccessfacilities arejurisdictionallyinterstatein their entiretyevenif
only 10%of thetraffic theycarry is interstate.7Again, if themerepossibility of
estimatingtheintrastateportionofcommunicationsrequiresintrastateclassificationor
theapplicationofintrastateaccesschargesto thoseminutes,thentheCommission’s
“10% rule” is unlawful.

Second,abdicatinginterstateauthorityon thesecallswould frustratethe
importantfederalpolicy ofmaximizingaccessto interstateservices. By partneringwith
discountstoresandotheradvertisers,enhancedprepaidcardprovidersareableto offer
uniquelyaffordablelong-distanceservicesaimedat segmentsofoursocietythathave
beentraditionallyexcludedfrom accessto thetelecommunicationsnetwork. See,e.g.,
July 27, 2004Letter from PedroRodriguez,ExecutiveDirector,ActionAlliance for
SeniorCitizensofGreaterPhiladelphiato FCCChairmanMichaelPowell (“senior
citizensareamongthefastest-growingconsumersofpre-paidcards. . . . seniorcitizens
shouldnotbe askedto takemoneyfrom theirpocketsandhandit overto four ofthe
largestcompaniesin America”); July 19, 2004Letter from ReverendWillie T. Barrow,
ChairpersonEmeritus,Rainbow/PUSHCoalitionto FCCChairmanMichaelPowell
(“Let ustakea veryreal,practicallook atwho usesprepaidcalling cardsin theAfrican-
Americancommunity: Consumersliving on fixed incomes;consumerswith badcredit;
studentscalling homefrom school;military personnelliving awayfrom home”);
July 15,2004Letter from William F. Hanf,GreaterColumbusOhio Counsel,Navy
LeagueoftheU.S. to FCCCommissioners(“TheNavyLeaguebelievesyou shouldhelp
maketelecommunicationsalternativesmoreaffordableandaccessibleto them, not less
so. It is simplyunfairto sendyoungmenandwomenon activeduty overseas,orto a
basefar from home,andthensay,‘Oh, by theway,now wearegoingto makeit more
expensiveto call your family”). And, givencustomerpreferencesandtheinherent
mobility ofprepaidcalling cards,it is obviouslyinfeasibleto offer an interstateonly
service.

6 SeeISP-BoundTraffic Order ¶IJ 57-60;ImplementationoftheLocal Competition

Provisionsin the TelecommunicationsActof1996;Intercarrier Compensation
for ISP-BoundTraffic, DeclaratoryOrder,14 FCCRcd. 3689,¶ 18 (1999)
(acknowledgingthat “someInternettraffic is intrastate”). Giventheprevalence
of local cachingof content,manyISP-boundcallsmaybepredominantly(or
evenexclusively)intrastate.

MISand WATSMarketStructureAmendmentofPart 36oftheCommission’s
RulesandEstablishmentofa Joint Board, DecisionandOrder,4 FCCRcd.
5660,¶ 6 n.7 (1989).
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It is vitally importantthattheCommissionassertjurisdictionover theseinterstate
services,to keeptheseuniquelyaffordablecardsasanoption availableto traditionally
excludedgroups. Indeed,for recentimmigrantsandthepoorestofthepoor, prepaid
cardsareoftenasubstitutefor wired orwirelessphoneserviceandaretheironly wayto
maketelephonecalls. Thesecards,which aretypically soldexclusivelyatthe discount
stores,military exchanges,andothervenueswith which thecardproviderhaspartnered,
areanideal vehiclefor thesegroupsto obtainaccessto thetelecommunicationsnetwork.
TheCommissionhasastronginterestin maintainingtheavailability ofsuchoptionsfor
lower incomeend-usersunderboth its traditionaluniversalserviceauthorityunder
47 U.S.C. § 151 — whichrequirestheFCCto makethetelecommunicationsnetwork
“available,sofar aspossible,to all thepeopleof theUnitedStates,without
discriminationon thebasisofrace,color, religion, nationalorigin, or sex” — andunder
its 1996Act universalserviceauthority,whichmustbebasedin parton theprinciple
that servicesareavailableatratesthatare“affordable.” 47 U.S.C. § 254(b)(1),(i).
Indeed,becauseenhancedprepaidcardsaredisproportionatelypurchasedby
low-income,minority, andotherprotectedgroups,it would be inequitableto forcethose
end-usersto beartheburdenof intrastateaccesscharges,which concededlycontain
implicit subsidiesthatviolatetheAct. See47 U.S.C. § 254(f), (k).

Third, treatingenhancedprepaidcardprovidersasprovidingdiscreteinterstate
andintrastateservices(andforcing themto pay intrastateaccesson someportionsof
somecalls)would leadto unlawful discriminationbetweenfacilities-basedandresale
providers. Manyprepaidcardprovidersarenon-facilities-basedresellersthat obtain
800 servicesfrom unaffiliatedIXCs to providetheconnectionbetweentheircardholders
andtheplatform, andseparatelyobtain long distanceservicesto routecommunications
from theplatform to calledparties,includingthoseprovidersthatusetwo-stageVoIP
calling for prepaidcards. Moreover,when,asis almostalwaysthecase,theplatform is
in adifferent statethanthecalling andcalledparties,theseprepaidcardprovidersobtain
interstate800 servicesfrom unaffiliatedcarriers,andtheyresell interstatelong distance
servicepurchasedfrom an IXC. CedingCommissionjurisdictionoverenhancedprepaid
cardcallsthat includeinterstatecommunicationswoulddramaticallydistortcompetition
andharmconsumersby tilting thecompetitiveplaying field arbitrarilyto favorprepaid
cardresellers,astheseresellerswould likely continueto treattheseparatelypurchased
interstate800inboundserviceto thecallingcardplatform andthe interstateoutbound
serviceto terminatecallsto calledpartiesascreatingseparateinterstate“calls.”

It would bemanifestlyarbitrary,unreasonableanddiscriminatoryfor the
Commissionto treattheunderlyingtelecommunicationsserviceasinterstatewhen
purchasedfrom an unaffiliatedcarrierbut intrastatewhenself-provided.Sucharule
would discriminateagainstfacilities-basedprepaidcardproviders,andwouldplacethem
at aseveredisadvantagevis-à-visprovidersthatrelied on capacityfrom othercarriers.
Indeed,sucharulewould createperverseincentivesfor all serviceprovidersto lease
capacityfrom othercarriers(or agreeto leasefrom oneanother)ratherthanself-provide
telecommunicationsovertheirown facilities. Thereis no defensiblebasisfor sucha
policy andit shouldbe rejected.SeeAT&T July 21, 2004Ex Parte, WC Docket
No. 03-133,at 3-5.
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In short, theFCCunquestionablyhastheauthorityto assertinterstatejurisdiction
overenhancedprepaidcardservices.If theCommissionwereto abdicatethat authority,
andpermittheILECsto assessintrastateaccesscharges,it wouldaccomplishnothing
otherthanremovinga uniquelyaffordablelong-distanceoptionfor low-incomeand
military end-users,while further inflating ILECs’ alreadyexcessiveprofit marginsand
creatingunlawfuldiscriminationin favorofresaleproviders. TheCommissionshould
assertjurisdictionand clarify that enhancedprepaidcardservicesareinterstateservices
andthat, accordingly,whereenhancedprepaidcardserviceproviderspurchaseaccess
servicesonly interstateaccesschargesapply.

Oneelectroniccopyofthis Noticeis beingsubmittedto the SecretaryoftheFCC
in accordancewith Section1.1206oftheCommission’srules.

Respectfullysubmitted,

JudySello

cc: JeffreyCarlisle
TamaraPreiss
SteveMorris
PaulMoon


